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DELAWARE DEPARTMENT OF EDUCATION 

EXCEPTIONAL CHILDREN RESOURCES 

 

STATE COMPLAINT DECISION 

DE SC # 23-10 

Date Issued: September 8, 2023 

 

On June 26, 2023, REDACTED (Parent) filed a complaint on behalf of REDACTED, 

REDACTED (Student), with the Delaware Department of Education (Department). Parent alleged 

the REDACTED School (School) violated state and federal regulations concerning the provision 

of a free, appropriate, public education (FAPE) to Student under the Individuals with Disabilities 

Education Act (IDEA)1. According to federal regulations at 34 C.F.R. §§ 300.151 to 300.153 and 

the Department’s regulations at 14 DE Admin Code §§ 923.51.0 to 53.0, these allegations were 

investigated. The investigation included a review of Student’s educational records, as well as 

correspondence and interviews with Parent, School Manager of Student Services, and School level 

staff. 

 

ONE YEAR LIMITATIONS PERIOD 

 

In accordance with IDEA and corresponding state and federal regulations, the complaint must 

allege violations that occurred not more than one (1) year prior to the date the Department receives 

the complaint. See, 34 C.F.R. § 300.153(c); 14 DE Admin. Code § 923.53.2.4. In this case, the 

Department received the complaint on June 26, 2023. There was a request for an expedited due 

process hearing also filed June 26, 2023.  

 

 When the Department receives a state complaint that is also the subject of a due process hearing, 

the Department must set aside any part of the state complaint that is being addressed in the due 

process hearing until the conclusion of the hearing. See, 14 DE Admin Code § 923.52.4.1. 

 

On July 9, 2023, the Parties submitted a joint written request to dismiss the due process complaint 

without prejudice in this matter. Therefore, the due process complaint was dismissed without 

prejudice on July 10, 2023, and the stay of the state complaint was lifted. Therefore, the 

investigation proceeded with a new decision date of September 8, 2023. 

  

 

COMPLAINT ALLEGATIONS 

 

Parent’s alleged that the School violated Part B of the IDEA and implementing regulations as 

follows: 

 

 
1 The complaint decision identifies some people and places generally, to protect personally identifiable information 

about the student from unauthorized disclosure. An index of names is attached for the benefit of the individuals and 

agencies involved in the investigation. The index must be removed before the complaint decision is released as a 

public record. 
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1. Despite Student’s repeated behavioral issues, knowledge of Student’s mental health 

diagnoses and medication, and ongoing therapy status, School did not conduct an 

evaluation for special education services which could include development and 

implementation of an Individual Education Plan (IEP).  

 

2. School did not conduct a Functional Behavioral Assessment (FBA) recommended by 

Family Crisis Therapist (FCT) (May 2022). 

 

3. School repeatedly disciplined Student for behaviors by removing Student from classes and 

requiring in-school and out- of- school suspensions.  

 

4. School did not allow Student to take final exams due to Student being given an out-of-

school suspension during the period School administered final exams. 

  

5. School denied Student a manifestation meeting per Parent request.  

 

FACTUAL FINDINGS 

 

Background Information 

 

1. Student is a REDACTED -year-old and completed REDACTED grade at School in June 

2023. 

 

2. Student attended School since Kindergarten as a general education student in the Lower 

School with above average performance and no disciplinary record through REDACTED 

grade.  

 

3. Parent reported Student has been in private counseling related to family issues since 2018.  

 

4. Parent reported Student began exhibiting behavioral issues in Grade REDACTED 

(REDACTED School). 

 

5. Review of report card for 20221-22 indicated Student’s grades were decreasing slightly.  

 

6. On October 25, 2021, Student received first referral for disciplinary action for 2021-22 

school year.  

 

7. On November 11, 2021, Parent emailed Student’s Teacher 1 requesting Student be referred 

to Family Crisis Therapist (FCT).   

 

8. On November 16, 2021, Teacher 2 emailed Parent and agreed FCT could be a potential 

support for Student.  
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9. On January 10, 2022, Student was diagnosed with Adjustment Disorder and Parental-Child 

Relational Problem through private mental health provider, per Parent report. Parent did 

not share specific diagnosis with School.  

 

10. Student met with FCT on several occasions. School Manager of Student Services (SMSS) 

stated FCT was a third-party consultant provided by state Division of Services for Children, 

Youth and Families (DSCYF), housed on School campus. Review of the Memorandum of 

Understanding for the Family Crisis Therapy Program indicated this was a partnership 

between DDOE and DSCYF in collaboration with local districts and charter schools. 

Additionally, The FCT was listed on School staff directory, with an office, email address 

and phone number consistent with other staff members. FCT was also included in multiple 

emails regarding Student’s behavior.  

 

11. On February 8, 2022, FCT sent an email to Student’s teachers and Acting Dean providing 

feedback on a behavior checklist (Tier 3 intervention) for Student. FCT recommended team 

collect and analyze data to determine effectiveness of the intervention. Data could inform 

team if Functional Behavior Assessment (FBA) was warranted and subsequently a 

Behavioral Intervention Plan (BIP).  

 

12. On April 16, 2022, Student’s received an additional diagnosis of Intermittent Explosive 

Disorder by private provider, per Parent Report.  Parent did not share specific diagnosis 

with School.  

 

13. On April 29, 2022, in response to private provider’s suggestion for a mental health 

assessment, Parent sent email requesting further information from private provider.  

 

14. On May 2, 2022, FCT emailed private provider agreeing to a mental health assessment. 

FCT stated school‐based testing would be psycho‐educational and questioned whether 

there was adequate evidence to “go that route.” FCT informed Parent there was a backlog 

for testing in School and the earliest it would be able to be done would be sometime in 

summer 2022.   The SMSS was not contacted regarding recommendation for evaluation, 

nor was permission to evaluate (PTE) or Prior Written Notice (PWN) sent to Parent 

following discussion.  
 

15. In June 2022, Student was prescribed mood enhancing medication by a private psychiatrist.  
 

16. Student’s disciplinary record for the 2021-22 school year documented 31 discipline reports 

including 10 days of out-of-school suspensions with no services, 2 days bus suspensions, 

one day in-school suspension with services, and 24 office referrals. Offenses included 

inappropriate touching, offensive touching, inappropriate behavior, disrespect toward 

student and staff, disruption in classroom, safety violation, and defiance of authority.  
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17. School Psychologist confirmed there was never a referral or request for assessment of 

Student in Grade REDACTED. 

  

Complaint Period June 26, 2022 – June 26, 2023 

 

18. Student’s disciplinary record for the 2022-23 school year documented 57 discipline reports 

including 10 days of out-of-school suspension with no services, 2 days in-school 

suspension with services, and 47 office referrals. Offenses included terroristic 

threats/employee victim, general classroom disruption, defiance of School authority, 

general disruption of the orderly educational process, use of profanity, lateness to school 

or class, inappropriate behavior, offensive touching, disrespect toward staff member, 

unauthorized use of communication device/cell phone, safety violation, inflammatory 

action, and public display of affection. 

 

19. Student’s monthly disciplinary record evidenced increased incidents across the school year 

as follows; October (2), November (4), December (3), January (4), February (10), March 

(12), April (6), May (15), June (1). 

 

20. Student core content grades in Marking Period 1 and Marking Period 4 for 2022-23 were 

as follows:  

                      MP 1              MP 4 

 ELA   REDACTED  REDACTED  

 Social Studies  REDACTED  REDACTED 

 Greek   REDACTED  REDACTED 

 Math   REDACTED  REDACTED 

 Science  REDACTED  REDACTED 

 

21.  On December 7, 2022, Student signed a behavior contract which addressed a verbal 

altercation with another student and use of inappropriate language with School 

administrators. Interventions included permission for Student to access specific adults 

when upset. Additionally, Student was to participate in social skills group facilitated by 

REDACTED School Counselor (MSC).   

 

22. In January 2023, Student attended a few sessions of social skills group, per SMSS report 

Student was “sabotaging” the group.   

 

23. On January 24, 2023, Parent connected Student’s private counselor with School Counselor 

via email to facilitate communication.  

 

24. In February 2023, Counselor Intern was to meet with Student in one-on-one sessions, as 

alternative to social skills group. However, MSC reported this did not occur. Instead, MSC 

or Counselor Intern checked in on Student every other week.  
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25. On May 2, 2023, Student began receiving private mental health counseling (provided by 

provider hired by Parent) on School campus. 

 

26. On May 31, 2023, Counselor emailed Parent to inform that Student had three behavior 

referrals in two days. This resulted in a two-day in-school suspension.  

 

27. On May 31, 2023, Parent (via email) requested an Individual Education Plan (IEP) for 

Student.  

 

28. On June 1, 2023, Parent requested Zoom meeting to discuss the behavior incidents of the 

previous two days.  

 

29. On June 1, 2023, Counselor emailed Parent stating “… after 47 discipline referrals to date, 

Student given multiple opportunities to make amends, strategies, access to counselors, etc., 

there was nothing left for School to do but give Student another in-school-suspension.” 

 

30. On June 2, 2023, Student was disruptive and disrespectful toward teacher in Math class. In 

another class, Student announced Student’s desire to harm math Teacher.  Student was 

given 5 days out- of -school suspension with no services.  

 

31. On June 2, 2023, Parent emailed School to request in-school suspension and permission 

for Student to take final exams. Parent shared concern that exemption from final exams 

would prevent Student from improving current grades. 

 

32. On June 2, 2023, Counselor emailed Parent stating that due to the seriousness of the 

Student’s offense, Student admitting to offense and not apologizing, the consequence was 

appropriate. Counselor agreed to forward Parent request to Dean.   

 

33. On June 5, 2023, Dean sent a letter to Parent citing School 2022-2023 Code of Conduct…  

“Student’s enrollment may be discontinued if they are expelled, alternatively placed, or 

have committed multiple violations of the Code of Conduct, including but not limited to 

one or more Step 5 and above disciplinary offenses in a single school year.” Dean also 

stated based on Student’s behavior in 2022-23 school year, Student’s enrollment would be 

discontinued. 

 

34. On June 5, 2023, Dean emailed Parent to confirm Dean agreed with Counselor regarding 

consequences of out-of-school suspension during week of final exams. Dean stated School 

had been patient and lenient throughout the year; however, Student’s behaviors continued 

to escalate. Dean stated Student would be exempt from final exams.  

 

35. On June 7, 2023, School’s Educational Diagnostician (ED) responded to Parent request for 

IEP. ED explained evaluation process. ED informed Parent that the signed permission to 
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evaluate (PTE) would be sent to the Student’s feeder school, since Student had not been 

invited to return to School for 2023-24 school year. 

 

36. On June 22, 2023, Parent emailed Head of School regarding Student’s disenrollment from 

School for 2023-24 school year. Parent stated concern about impact of exempting Student’s 

final exams.  This would preclude Student’s consideration or placement in honors classes 

in other schools. Parent identified this action as discriminatory. Parent requested a 

“manifestation meeting.” 

 

37. On June 23, 2023, Head of School responded to Parent email. Head of School cited School 

authority under Title 14 Chapter 5 to disenroll. A manifestation meeting was denied via 

mail.  

 

38. On June 26, 2023, Parent filed State Complaint on behalf of Student.  

 

39. On June 26, 2023, School sent Parent PTE and Prior Written Notice (PWN) to evaluate 

Student for eligibility for special education services.  

 

40. June 29, 2023, Parent signed Permission to Evaluate (PTE) for School to evaluate Student 

for eligibility for special education services.   

 

CONCLUSIONS 

 

 

1. Evaluation of Student and determination of eligibility for special education services 

as a student with a disability.  

 

According to 14 DE Admin. Code § 923.11.0, “…, each LEA and any other public agency 

responsible for the education of children with disabilities shall establish and implement ongoing 

evaluation procedures consistent with this section to identify, locate and evaluate all children 

residing within the confines of the LEA or other public agency” … 

 

Despite requests for a Student evaluation and IEP and extensive report of discipline incidents, the 

Student was not referred for evaluation. Therefore, I find School in violation of Child Find 

responsibilities and violation of IDEA. 

 

2. School did not conduct recommended Functional Behavioral Assessment  

 

Despite Parent’s repeated sharing of information regarding Student’s general mental health 

conditions, and extensive discipline record, no one in the School made a formal referral to 

Multi-Tier System of Support (MTSS) team 14 DE Admin. Code § 508, and 14 DE Admin. 

Code § 923.11.9. for systematic intervention and monitoring.  
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Upon review of School’s Student Code of Conduct manual regarding MTSS Tier 3 

strategies had been informally implemented. However, there was no description of 

problem, data collection and problem analysis, intervention design and implementation, 

systematic or progress monitoring or evaluation of intervention effects. 

 

Additionally, there was never a referral for or initiation of a Functional Behavior 

Assessment, despite reference by FCT to School team and recommendation to Parent. 

 Had the Student been evaluated as recommended and determined eligible for special 

 education services, a BIP, inclusive of an FBA would have been a  consideration in

 Student’s IEP.  Additionally, FBAs can be administered for any student at any time. 

 Therefore, I find a violation of IDEA. 

 

3. School repeatedly disciplined Student for behaviors by removing Student from classes 

and requiring in-school and out of school suspensions.  

 

Had the Student been evaluated and determined to be eligible for special education 

services, an IEP would be put in place that identified goals and accommodations related to 

Student needs. Additionally, it would have included a BIP to address specific behavior. 

issues and out of class time could have been minimized.  

 

Upon request for evaluation, Student became eligible for protection under IDEA 14 DE 

Admin. Code § 926.34. 2.2 .34.23.  

 

4. School did not allow Student to take final exams due to Student being given an out-

of-school suspension during the period School administered final exams.  

 

The School was within its authority to suspend Student during final exams. However, upon 

review of documentation regarding suspensions and Parent report, while School 

consistently notified Parent of suspensions by phone and/or email, Parent never received 

information in writing regarding an appeal or grievance process for Student’s in or out-of-

school suspensions 14 Del. Admin. Code § 616 5.4 … “When a student receives a 

suspension from school (in or out-of-school), reasonable attempts to provide verbal 

notification to the Parent shall be made by the Principal prior to the suspension being 

served. Written notification of the suspension and information regarding the 

districts/charters appeal or Grievance process shall be given or sent to the Parent as soon 

as practicable, but no later than three business days. The notification shall state the cause 

and duration of the Suspension.” 

 

Although there was a procedural violation of state regulation regarding suspension, 

it is out of the purview of this investigation. Therefore, I find no violation of IDEA. 
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5. School denied Student a manifestation meeting per Parent request.  

The Student had 10 days of out -of -school suspensions with no services. A manifestation 

meeting was not required. Therefore, I find no violation of IDEA. 

 

 

CORRECTIVE ACTIONS 

 

Student Level  

 

1. School will evaluate Student to determine if Student meets criteria as a Student with a 

disability and determine if Student is eligible for special education services by 

September 22, 2023. Evaluation Summary Report and PWN will be forwarded to the 

Director of Exceptional Children Resources by September 30, 2023. 

 

2. If Student is identified as a student with a disability, School will convene an IEP 

meeting by October 23, 2023, and determine the following: 

  

a. Team will develop an IEP to address Student’s identified needs with 

accommodations and supports that will be implemented and accessible across 

specified school environments.  

 

b. Team will initiate an FBA for the Student and develop a BIP, as appropriate. 

 

c. Team will review all disciplinary records and Student’s Behavioral notes to 

calculate compensatory education hours based on time outside of the classroom 

time due to being dismissed from class by teacher and out-of-school 

suspensions in 2022-23 school year. 

 

d. Student’s IEP, PWN, FBA, BIP and compensatory education hours calculation 

will be forwarded to the Director of Exceptional Children Resources no later 

than October 27, 2023. 

   

School Level  

 

1. By September 30, 2023, School will provide professional development for all 

instructional staff and contracted providers on the following topics: 

  

a. Child Find regulations  

 

b. Evaluation process to determine if student meets criteria as a student with a 

disability and determination of special education services 
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c. Functional Behavior Assessment 

 

d. Behavior Intervention Plan 

 

2. Develop a policy for contractors regarding process when requests are made special 

education services. 

 

a. All documentation (presentation materials, handouts, policy, etc..) and staff sign-

in    sheets will be forwarded to the Director of Exceptional Children Resources 

by October 7, 2023. 

 

 

 

 

  

Respectfully submitted by: 

Investigator 


